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PLEA BARGAINING IN THE MANAGEMENT OF DISCIPLINE
SOME offences committed by employees are done in a group. An 
employer may need to break the pact the group of employees has 
with each other by offering a deal to an employee to take the side of 
management or the company in order to punish deviant behaviour by 
co-offenders. 

Such a decision is in the hands of management and there is noth-
ing wrong with management punishing the offenders differently for 
the same offence. Any finding that the differentiated punishment oc-
casioned by the plea bargain is unfair for lack of consistency in the 
application of the penalty would be overturned by the Labour Court. 

Plea bargaining in the labour context can be defined as an ar-
rangement where the employer and an offending employee who, as 
part of a group of two or more employees committed an offence, 

enters into an agreement with the employer to help the employer 
with information that would lead to the desired finding against his 
co-offender/s in exchange for a bargained punishment. 

The punishment may be that the employee receives a suspension 
without pay, comprehensive final written warning, demotion, even a 
combination of any of these stated examples, anything short of dis-
missal. Such a bargained punishment closes the matter as long as 
the offending employee delivers his/her side of the deal. Ordinarily 
the deal would be that the employee provides a full, credible and 
honest disclosure that would result in a guilty finding against the em-
ployee’s fellow offenders. It is not a plea bargain if the employee is 
merely a witness and not a co-offender.

In MEC: Depart of Health, ECP v PHSDSBC and others (PR63/14)

[2016] ZALCPE 9 (16 March 2016) the Labour Court had to consider 
the question, amongst others, of whether the differentiated punish-
ment meted out to co-offenders constituted unfair dismissal where 
one of the employees was not dismissed as a result of the plea bar-
gain he entered into with his employer. It appears from the case that 
the employees took a plane hired by the Department of Health to go 
and watch a game of football in Bloemfontein without permission. 
This action came to the attention of an opposition party MP who 
then submitted a written question to the MEC, which required a writ-
ten response. The employees conspired to lie in the written response 
claiming that they were going to help with health services at the said 
football game. 

In order to break the pact amongst these offenders, the employer 
offered a plea bargain to a co-offender. The co-of-
fender was to testify truthfully and honestly as well 
as plead guilty to the charges and give evidence 
against his fellow offenders. The relevant offenders 
were found guilty and dismissed and he received 
two months' unpaid suspension plus a final written 
warning. In arbitration proceedings, the Bargaining 
Council ruled this to be unfair on the basis that the 
employer did not effect the same penalty emanat-
ing from the same offence. The employees and in-
deed the arbitrator had no issue with the guilty find-
ing. It was the sentencing that was questioned and 
which the arbitrator overturned.

The employer took the matter to the Labour 
Court and the Court agreed that the variation of 
sentences in line with the plea bargain was fair. The 
Court also accepted that the decision as to who the 
employer chooses to enter into a plea bargain with 
and the content of the bargain is the prerogative of 
the employer to be done at the employer’s discre-
tion. This is subject to certain considerations effec-
tively where mala fide (in bad faith) on the part of 
the employer would be frowned upon. The example 
that the Court uses is where the ‘king pin’ escapes 
punishment by informing on the ‘foot soldiers’ who 
effectively followed his plan. Other instances where 
this would be found to be undesirable is where there 
is an obvious element of discrimination on constitu-
tionally prohibited grounds.

We should all be familiar with section 204 of 
the Criminal Procedure Act (Act 51 of 1977), made 
famous by Vusi Pikoli in the Brett Kebble murder 
investigation, where he entered into plea bargains 
to obtain cooperation towards solving the case. The 
Labour Court has ruled that there is no reason why 
plea bargaining should not be adapted and applied 
in the labour law context for the same principle that 
it is used in the criminal context. The employer has 
a licence, within the bounds of fairness and reason-
ability, to enter into a plea bargain to crack an oth-
erwise difficult disciplinary matter in the workplace.

Mark Mfikoe.
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